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A. Definition
11 U.S.C. 8101(51C) “Small Business Case”

§ 101. Definitions

In this title the following definitions shall apply

(51C) The term "small business case" means a case filed under chapftehikltitle in which
the debtor is a small business debtor.

11 U.S.C. 8101(51D) “Small Business Debtor”

8§ 101. Definitions

In this title the following definitions shall apply:

(51D) The term "small business debtor"—

(A) subject to subparagraph (B), means a person engaged in commercial or basthaisss
(including any affiliate of such person that is also a debtor under thesatittl excluding a

person whose primary activity is the business of owning or operatingna&agrty or activities
incidental thereto) that has aggregate noncontingent liquidated secured and unsecusemsdebt
of the date of the petition or the date of the order for reli@himmount not more than $
2,190,000 (excluding debts owed to 1 or more affiliates or insiders)daseain which the

United States trustee has not appointed under section 1102(a)(1) [11 USCS § 1102(a)(1)
committee of unsecured creditors or where the court has deterthiaietthe committee of
unsecured creditors is not sufficiently active and representatipeotvide effective oversight

of the debtor; and

(B) does not include any member of a group of affiliated debtors that hagjatgre
noncontingent liquidated secured and unsecured debts in an amount greater than $ 2,190,000
(excluding debt owed to 1 or more affiliates or insiders).

A small business bankruptcy case is a chapter 11 case myahamall business debtor,
which the Bankruptcy Code defines as a person engaged mareral or business activities
other than owning or operating real estate with debt eatgr than (as of December 28, 2009)
$2.19 million, not including debt to insiders and affiliatedf the debtor has less than $2.19

million in debt, but is part of a group of affiliated defs that has more than $2.19 million in



unaffiliated debt, that debtor is excluded from the diedinj and is not eligible to be a small

business debtor. The dollar amounts are likely to gmapesme in 2010. There is one further
gualification, the debtor iBot a small business debtor in a case in which the UnitddsSta
trustee has appointed under section 1102(a)(1) a committes@tured creditors. If the court
determines that the committee is not active, it caigdate the debtor as a small business debtor
and the small business provisions will apply. The efd¢this language is uncertain, and
probably troublesome. Under the statute as drafted, dehitbis the applicable debt limits
would not know until well after filing whether the spegmbvisions (and faster timetables)
applicable to small business cases apply to them. BankrRBpie 1020(a) requires the debtor to
designate itself as a small business, and then bygsthtih “the status of the case with respect to
whether it is a small business case shall be in daoge with the debtor’s statement under this
subdivision, unless and until the court enters an ordéinfinthat the statement is incorrect.”
Thus, one self designated as a small business debtostaha sticks until there is a court
finding to the contrary.

The debtor might try to avoid this uncertainty by, prejoetj trying to form a
committee of creditors (undoubtedly lead by a lawyer kntowthe debtor’s lawyer),
and then after filing have that committee confirmedhasofficial unsecured creditors’
committee. If achieved, this would remove small businegastindeed,
Section 1102(b)(1) expressly anticipates such “carryoegesentation “if such
committee was fairly chosen and is representatithedifferent kinds of claims to be
represented.” Thus, depending on whether the members faghg chosen,” the strategy

might work initially— but thereafter such committee viélve to be active. If the court



determines that “the committee of unsecured credisamst sufficiently active and

representative to provide effective oversight of the dghtieen the court will change

the case back to a small business case. As a consecaieohapter 11 debtors who are within
the applicable debt limits will commence their casesraall business cases. They may lose that
status, however, if a committee is formed, but mayineig# that committee isn’t doing its

job, and the court makes the necessary findings.

B. Enhanced Duties and Disclosure
11 U.S.C. 8 1116. Duties of trustee or debtor in possessiarsmall business cases

In a small business case, a trustee or the debtor in possession, i@dditi

to the duties provided in this title and as otherwise required bydhall—

(1) append to the voluntary petition or, in an involuntary

case, file not later than 7 days after the date of the order fiaf+e

(A) its most recent balance sheet, statement of operations, oashktitement, and Federal
income tax return; or

(B) a statement made under penalty of perjury that no balance sheehestatef operations, or
cash-flow statement has been prepared and no Federal tax return has

been filed,;

(2) attend, through its senior management personnel and counsel, meetingsestbgdhe
court or the United States trustee, including initial debtor intersjesgheduling conferences,
and meetings of creditors convened under section 341 unless the couripafte and a
hearing, waives that requirement upon a finding of extraordinary and compelimgnstances;
(3) timely file all schedules and statements of financial affaimkess the court, after notice and
a hearing, grants an extension, which shall not extend such time period te latdat

than 30 days after the date of the order for relief, absent extraosdaradt compelling
circumstances;

(4) file all post petition financial and other reports required by thddfal Rules of Bankruptcy
Procedure or by local rule of the district court;

(5) subject to section 363(c)(2), maintain insurance customary and appropride itwlustry;
(6) (A) timely file tax returns and other required government filiagsl

(B) subject to section 363(c)(2), timely pay all taxes entitledlinistrative expense priority
except those being contested by appropriate proceedings being diligently pedsacut

(7) allow the United States trustee, or a designated representatilie binited States trustee, to
inspect the debtor's business premises, books, and records at reasanab|efter
reasonable prior written notice, unless notice is waived by the debtor.



The requirements of Section 1116 include both new and algiapibhs. All chapter 11
debtors must attend meetings and timely file scheduksaaxrreturns and allow the UST to

inspect its books, but the 2005 amendments added other oblgyadiathe small business
debtor. One theme of the small business amendmethist isreditors deserve more and
better information, presented in understandable and reeddmitormats. Many
sections of the small business amendments were dramtle this goal in mind. In
Although the Bankruptcy Code envisions that creditors shplaly a major role in the oversight
of chapter 11 cases, this often does not occur with regpsntall business debtors. The main
reason is that creditors in these smaller case®dbave claims large enough to warrant the time
and money to participate actively in these casesaulg® Congress believed that creditors were
not providing necessary oversight in small business cihseikled new requirements for small
business debtors. Small business debtors must file leaddneets, income statements, and cash
flow statements with the petition, or state under pgrdlperjury that none exist. Small business
debtors can receive only a 30 day extension of its tinfiketschedules and statement of
financial affairs. In practice, many U.S. Trusteesistant U.S. Trustees, and staff attorneys had
been performing creditors' committee functions for ybafere the 2005 Amendments, in
business cases without committees. The change ftt.8heTrustees with the 2005 Amendments
is uniformity of enforcement, and attention to the maeny duties small business debtors are
required to perform pursuant to Code Section 1116.

In In re Franmar, Inc, (Bankr. D. Co. 2006), the UST moved to dismiss the sousiiness
case when the debtor failed to comply with the additioe@orting obligations of a debtor by
“appending them to the Petition, ” arguing that those dectisnwere an integral part of the

voluntary petition itself. The court held that tladdre to file the documents does not
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mandate automatic dismissal of the case although ibeanreason considered in the context of
an 11 U.S.C. 1112 Motion to Dismiss. 11 U.S.C. 1112(b)(4)(F)agdsd as part of the
BAPCPA changes providing that any “unexcused failure tefgdtmely any filing or reporting
requirement” could constitute cause.

Collier on Bankruptcy15th Ed. Rev., 7-1116 (2007) states that Section 1116 imposes
duties on trustees and small business debtors in posstssiba purpose of providing "greater
administrative oversight and controls" in small hass chapterll cases. These duties, are in
addition to those required by the Bankruptcy Code, and tmplement the newly added duty
of small business debtors to provide periodic reportaupntgo section 308, as well as the
United States trustees' new obligations with respechtdl usiness cases pursuant to 28
U.S.C.8 586(a)(3)(H) and (a)(7). A trustee or small busidebsor in possession in a small
business case is required to "append" to the volunttarppéehe debtor's most recent financial
documents, including a balance sheet, statement of apevatash-flow statement and federal
income tax return. The same documents must be providedimv@untary case within seven

days of the order for relief.

C. INITIAL DEBTOR INTERVIEW

In a small business case, the UST is required to condunttial interview with the small
business debtor before the Section 341 meeting. Seni@geruent and counsel are required to
the initial debtor interview, as well as scheduling comfees and meetings of creditors. The
court may waive the requirement that senior managementaunsel attend the meetings, but

only after notice and a hearing and a finding of "extraordiaad compelling circumstances."



Section 116(2), (3), and (7) requires the UST to “reviewraaditor diligently the debtor’s
activities, to identify as promptly as possible whetherdebtor will be unable to confirm a
plan....” Additionally, the U.S. Trustee must determirfesther it is appropriate and advisable to
visit the business premises of the debtor and shalltagténe state of the debtor's books and

records and verify that the debtor has filed its tax nstur

D. ONGOING REPORTING OBLIGATIONS
11 U.S.C. § 308. Debtor reporting requirements

(b) A small business debtor shall file periodic financial and other

reports containing information including—

(1) the debtor's profitability;

(2) reasonable approximations of the debtor's projected cash receipts andiglasisements
over a reasonable period;

(3) comparisons of actual cash receipts and disbursements with projeationgr reports;

(4) (A) whether the debtor is—

(i) in compliance in all material respects with postpetition requeets imposed by this title and
the Federal Rules of Bankruptcy Procedure; and

(i) timely filing tax returns and other required government filiagsl paying taxes and other
administrative expenses when due;

(B) if the debtor is not in compliance with the requirementsnedeo in subparagraph (A)(i) or
filing tax returns and other required government filings and making the paymedatred to

in subparagraph (A)(ii), what the failures are and how, at what cost, and \Wwhaetebtor
intends to remedy such failures; and (C) such other matters as tre best interests of the
debtor and creditors, and in the public interest in fair and efficient ghoees under chapter 11
of this title [11 USCS 88 1101 et seq.].

The small business debtor must also satisfy the neertreg requirements of Section 308.
These requirements include information about profitagbititojections, and comparisons to
actual cash receipts. The U.S. Trustee must review andandiligently the debtor's activities
to identify as promptly as possible whether the debtorbeilhble to confirm a plan. If at any
time the U.S. Trustee finds material grounds for disaiief conversion, the U.S. Trustee shall

promptly make that finding to the court by filing an appropriabtion under Code § 1112. In



order to make it clear that the courts have authorithotd status conferences to move these
cases along, Code 8§ 105(d) was amended to grant the ¢@ainp®tver Like the result in
Franmar, in practice courts have taken a flexible approach tethezguirements.

The following are the required reports:
Profitability Report

Section 308(b)(1), as amended by BACPA, requires a smafidassdebtor to file
a report regarding the debtor's profitability, defined dédps section 308(a) as "the amount of
money that the debtor has earned or lost during curneintezent fiscal periods."
Cash Receipts and Disbursements Reports

Sections 308(b)(2) and (3) require the debtor to file periagiorts that include
"reasonable approximations of the debtor's projectedreasipts and cash disbursements over a
reasonable period" and "comparisons of actual caslpteesid disbursements.”
Other Required Financial Reports

Pursuant to Section 521(a)(1)(B)(ii), all debtors must finless the court orders
otherwise, "a schedule of current income and currennelkpees.” BAPCPA amended section
521 to require all debtors to file, unless otherwise ordeydtie court, "a statement of the
amount of monthly net income, itemized to show how theumt is calculated" and a "statement
disclosing any reasonably anticipated increase in inarme&penditures over the 12-month
period following the date of the filing of the petition.lti#ough this subsection presumably was
intended to apply to consumer debtors in chapter 7 and 13 itasgsplication will extend to
debtors in possession in chapter 11 as well. BAPCP Aaaended title 28 to require the

Attorney General to issue rules and uniform forms feriodic reports by debtors in possession



or trustees in cases under chapter 11 of title 11," imgugleriodic reports showing "cash
receipts, cash disbursements and profitability of théocddbr the most recent period and
cumulatively since the date of the order for relief."

The problem with Section 308 is that many small businesgi®are unprepared to
generate these financial reports that are now a mandgsdrgf any bankruptcy case filing. The
U.S. Trustee offices have modified the monthly operaegpgprts (MORS) in a way that the new
MORs now capture some of the reporting contemplated 8eldtion 308. Many small business
debtors will not have systems in place to capturekihi of information and/or will need
assistance in assembling it from their current recadask that an accountant will be able to
perform promptly and efficiently. Accounting support at thetset of a case can be invaluable,
both in terms of assembling the necessary documenfatidne filing, assisting the debtor in the
preparation of the necessary reports from and aftdilitigedate, and assisting with the

development of financial procedures necessary to conigtySections 308 and 1116.

E. DISMISSAL OR CONVERSION

The 2005 Amendments expanded the grounds for dismissal amerson under Section
1112(b) and eliminated much of the discretion that thetsdad in determining such cause for a
dismissal or conversion if any of the expanded grourel$oamnd. Under the new Section 1112
(b), if a small business debtor fails to timely sgtahy filing or reporting requirement, fails to
attend the meeting of creditors or a 2004 examination wuiithood cause, fails to timely provide
information or attend meetings reasonably requestedeby 1B. Trustee, fails to timely pay post
petition taxes or file tax returns due post petitiodsfa pay U.S. Trustee's fees, or otherwise

fails to file a disclosure statement or confirm anphdthin the time fixed by the Code, cause for



dismissal or conversion will be deemed to exist, andthet has no option other than to decide
whether it is in the best interest of the estatesmdis, convert, or appoint a trustee. The first
qualifier is in Section 1112(b)(1). The mandatory duty taveot, dismiss or appoint a trustee is
excused if there are “unusual circumstances specyfichtified by the court that establish that
the requested conversion or dismissal is not in teeibterests of creditors and the estate.”
The second qualifier is found in paragraph (2). That papdgalso is an exception to the
mandatory conversion, dismissal or appointment of aeeudt applies if there are [1] unusual
circumstances specifically identified by the court {Ratestablish that such relief is not in the
best interests of creditors and the estate [3] ifigdator or another party in interest objects and
[4] establishes that — [5] (A) there is a reasonablditied that a plan will be confirmed with
the time frames [established in chapter 11], [6] oudhssections do not apply, within a
reasonable period of time; and [7] (B) the grounds fontgrg such relief include an act or
omission of the debtor other than under paragraph (4)é8nfding substantial or continuing
loss, and the absence of a reasonable likelihood of tighiadon] [8] (i) for which there exists a
reasonable justification for the act or omission; &@jdHat will be cured within a reasonable
period of time fixed by the court. So, conversion, disalies appointment of a trustee can be
avoided if there is an objection, and a showing thatirdirmable plan is imminent, and that the
omission or act that lead to the creation of causeseaehow justifiable, but is not likely to
happen again.

Compounding this complicated approach to conversion or dighmsthe fact that the
2005 Act amended Section 1112 to require that motions undeoisé&ati2 must be heard

within 30 days of their filing, and must be determined wWblhdays of the commencement of the



hearing, unless the moving party consents to a continuancempélling circumstances prevent
the court from meeting the time limits.” Thus, deansioegarding the life or death of the chapter
11 case will have to be made on an expedited basis.S.CIB 1112(b)(2), (3) The amendment
of Section 1112(b) makes it more likely that a smalirmess case will be dismissed or converted
(or a trustee will be appointed). Experience dictatasndortunately high likelihood that a
disorganized small business debtor will fail to complghva court order, or will misunderstand
and thus not comply with the new reporting requiremdstperience also indicates a not
insubstantial number of repeat or serial filers amongldmalness debtors. The 2005 Act
addresses this issue by depriving repeat filers the benéffie @utomatic stay. In particular, the
stay is denied to:

MSmall business debtors who have a small business eadéeg at the
time of the subsequent filing;

MSmall business debtors who had been a debtor in a sisalless case
that had been dismissed at any time during the two yeareging the
filing;

MSmall business debtors who had been a debtor in a sisalless case in
which a plan had been confirmed at any time during the tas ye
preceding filing; or

MAny entity who had acquired substantially all of tlssets or business of a
small business debtor who had a case pending, or whaswaas
dismissed, or who had confirmed a plan, within the twosypegceding

the filing.
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11 U.S.C. 8362(n) Limitations on automatic stay

§ 362. Automatic stay

(n) (1) Except as provided in paragraph (2), subsection (a) does

not apply in a case in which the debtor—

(A) is a debtor in a small business case pending at the time the

petition is filed,;

(B) was a debtor in a small business case that was dismissed faramonroy an order that
became final in the 2-year period ending on the date of the ordeelfef entered with respect
to the petition;

(C) was a debtor in a small business case in which a plan was confmrttesl 2-year period
ending on the date of the order for relief entered with respect tpoetton; or

(D) is an entity that has acquired substantially all of the assets ondsssiof a small business
debtor described in subparagraph (A), (B), or (C), unless such entiyliskes by a
preponderance of the evidence that such entity acquired substantiallytizdl afsets or
business of such small business debtor in good faith and not for the purpose g éviadi
paragraph.

(2) Paragraph (1) does not apply—

(A) to an involuntary case involving no collusion by the debtor with aneslior

(B) to the filing of a petition if—

(i) the debtor proves by a preponderance of the evidence that the filing pétition resulted
from circumstances beyond the control of the debtor not foreseeabletimt¢ithe case then
pending was filed; and

(i) it is more likely than not that the court will confirmesafible plan, but not a liquidating
plan, within a reasonable period of time.

F. PLAN AND DISCLOSURE STATEMENT
11 U.S.C. 81121(e) Plan exclusivity in small business cases

§ 1121. Who may file a plan

(e) In a small business case—

(1) only the debtor may file a plan until after 180 days after the afatee order for relief,
unless that period is—

(A) extended as provided by this subsection, after notice and a hearing; or

(B) the court, for cause, orders otherwise;

(2) the plan and a disclosure statement (if any) shall be filed nottleta 300 days after the
date of the order for relief; and

(3) the time periods specified in paragraphs (1) and (2), and the tieeifixsection 1129(e) [11
USCS § 1129(e)] within which the plan shall be confirmed, may be extendeid-enly

(A) the debtor, after providing notice to parties in interestlidmg the United States trustee),
demonstrates by a preponderance of the evidence that it is morehikelgot that the court will
confirm a plan within a reasonable period of time;
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(B) a new deadline is imposed at the time the extension is

granted; and

(C) the order extending time is signed before the existing deadlirexpaed.

11 U.S.C. 81125(f) Post-petition disclosure and solicitation

8 1125. Postpetition disclosure and solicitation

(f) Notwithstanding subsection (b), in a small business case—

(1) the court may determine that the plan itself provides adequatenafion and that a
separate disclosure statement is not necessary;

(2) the court may approve a disclosure statement submitted on standarchfiprased by the
court or adopted under section 2075 of title 28 [28 USCS § 2075]; and

(3) (A) the court may conditionally approve a disclosure statement stbjical approval after
notice and a hearing;

(B) acceptances and rejections of a plan may be solicited based on acwlljitapproved
disclosure statement if the debtor provides adequate information to eafgr bbh claim or
interest that is solicited, but a conditionally approved disclosurestant shall be mailed not
later than 25 days before the date of the hearing on confirmation of thegpldn;

(C) the hearing on the disclosure statement may be combined with thegh@arconfirmation
of a plan.

The 2005 Amendments imposed more stringent requiremesimahbusiness debtors in
filing and confirming a plan of reorganization. Code § 1121(e) agiled to impose an
exclusivity period of 180 days after the order for rel@fthe filing of a plan and disclosure
statement, but limited the court's ability to extemat fperiod to 300 days. It appears that this 300
day maximum limit is being interpreted to apply only to deptans and does not limit the
ability to file a plan at a later dateln re Florida Coastal Airlines386 B.R. 286 (Bankr.
S.D.Fla. 2007). Ifrlorida Coastal the debtor’s initial Plan was filed 200 days post-petition
without extending exclusivity. The debtor's amended plan filed 309 days post-petition and a
competing plan was filed 317 days post petition. The deldanended plan related back to
before the 300 day period expired, much like an amended piepdisuant to FRBP 7015,
keeping the filing within the 300 day “statute of limitasdr-like deadline for filing plans and

disclosure statements. The debtor’s plan had to havefibea within the 300 day limitation,
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however such limitation did not bar non-debtor sponsplaas from being filed following the
expiration of the 300 day period. There is no statutoaghiee for non-debtors to file competing
plans and the filing 317 days post-petition was timely file¢thieynon-debtor.

Section 1125(b) of the Code indicates that a valid discstatement must be
provided to each creditor or interest holder beforeta wn the plan is taken. That
disclosure statement, in turn, must contain “adequéennation,” defined in section
1125(a) as information of a kind, and in sufficient detslfar is reasonably practicable in light
of the nature and history of the debtor and the condiifdhe debtor's books and records,
including a discussion of the potential material Federal Tax consequenceéathi® the
debtor, any successor to the debtor and a hypothetical investor typit& lblders of claims or
interest in the casehat would enable a hypothetical reasonable investaralypf holders of
claims or interests of the relevant class to makefanmed judgment about the plan.

There are some benefits to the new procedures. Inlalamaess case, there is a more
expeditious confirmation process. The 2005 Act amended8dc25(f) to allow, in a small
business case, for a combined hearing on approval of ttleslise statement and plan, and for a
hearing to determine that such documents may be combindsh fiexmits solicitation based
upon conditionally approved disclosure statements, antbfobined hearings on plans and
disclosure statements. The court can limit the in&drom required by a disclosure statement, or
even eliminate the disclosure statement altogethestated above, the court may conditionally
approve a disclosure statement subject to final appréealanotice in a hearing. Conditional
approval will enable the debtor to solicit acceptanoesrajections, but the conditionally

approved disclosure statement must be mailed at least 2befaye the hearing on the
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confirmation of the plan, and the hearing on the dise®statement will be combined with the

hearing on the plan itself.

G. CONCLUSION

As with many of the changes that came in with BAPCIA,small business case rules are
full of traps and pitfalls for the practitioner. Lawgeand accountants will have to work closely
together to satisfy the new requirements. The smalhless debtor provisions are
mandatory for those debtors whose debts fit the newitiefi, and reporting requirements were
increased and the time deadlines shortened. Whetherghulssrim more successful chapter 11

cases is something that only time will tell.

© 2010, Bruce Weiner

14



