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In November 2006, the United States Court of Appeals oS#tond Circuit decided two cases
involving debtors that had been found to have engaged in fetcadtivity prior to the
bankruptcy case. INMusso v. Ostashko,' the Debtor, Vladimir Ostashko, and his wife, Tanya
Ostashko, had been involved in a series of legal battietste and federal courts since 1997. At
the time of their separation, the Debtor told Targ he would prevent her from ever getting
any of his assets, the most valuable of which was a ot more than $1 million. To further
his plan, the Debtor borrowed approximately $900,000 from a &ubsink of which he was a
member of the board of directors. The Debtor defautigghyments to the bank, and after the
bank sued him to collect, the Debtor gave the bank secdiudgment for the amount owed.
Tanya started a divorce proceeding and also broughttieam 4o set aside the consent judgment
as a fraudulent conveyance. Judge Allyne Ross of thedJ8itates District Court for the
Eastern District of New York found that the Debtoemded to defraud Tanya when he gave the
default judgment and avoided the judgment as a fraudulenéegance.

In the divorce action, the state court judge found theQtebtor deliberately and fraudulently
attempted to prevent Tanya from sharing in any of his asBetsause of the Debtor’s fraudulent
activity, the state court judge wrote a decision awaydil of the Debtor’s assets to Tanya and
directing Tanya’s lawyer to submit a judgment of divorcarm@wng all of the Debtor’s assets to

Tanya. Before the judgment was signed or entered, tisessaor to the Russian bank filed an
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involuntary bankruptcy petition against the Debtor.

In the bankruptcy court, the trustee brought an actiserisg that 11 U.S.C. 8544, the “strong
arm provision,” gives a trustee the status of a fullycaied judgment lien creditor as of the
filing date, and therefore, the trustee’s statutory judgroemes ahead of Tanya’s unsigned
judgment. The bankruptcy court agreed and found that #iedDebtor’s assets are part of the
bankruptcy estate. Tanya appealed to the district court wnehnsed the bankruptcy court,
finding that her rights to the property vested at the triithe decision awarding her the assets,
and that entry of the judgment was merely “ministérial.

The trustee appealed to the Second Circuit, which revémneatistrict court finding that entry of
the judgment may be immaterial as between the DehtbiTanya, but it is critical as between
Tanya and the trustee, because of the trustee’s staaysdgment lien creditor. The Second
Circuit went on to state that the Debtor’s fraudulentitvdy and possible abuse of the
bankruptcy process do not prevent the trustee from admingstas assets, but should be
addressed by the bankruptcy court in claim allowance andabtpigubordination proceedings.
In Evansv. Ottimo,* the state court, following a default judgment and inqdestd that the
Debtors committed fraud and imposed both compensatory anavpudaimages. The Debtors
subsequently filed for bankruptcy relief. Evans commenceatigersary proceeding under 11
U.S.C. 8523 to declare the debt non-dischargeable becavae litased on fraud. Evans moved
for summary judgment, alleging that the findings made éysthate court at the inquest
collaterally estopped the Debtors from relitigating frlaed issue.

The bankruptcy court held that collateral estoppel could@atsed because the judgment was
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obtained by default. Evans appealed to the district catath reversed and granted summary
judgment to Evans. The Debtors appealed. The Secondt@ifauned the district court,

finding that collateral estoppel prevented the bankruptaytdmm relitigating the issue of fraud
because the Debtors had a full and fair opportunityig@atié in state court and because the state
court at the inquest heard evidence of the Debtors’ fraudetndlly decided that issue.
CONCLUSION

These are two cases which at first glance have digpastlts. In one case, the prior courts’
findings of fraud did not help the wife obtain the Delst@ssets and in the other, the prior
court’s findings were found to be binding on the bankruptcytcoline crucial difference is the
trustee’s strong arm powers which give the bankruptcy ¢oenpower to bring all assets into

the bankruptcy estate.
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